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Summary of Findings
On 5 December 2025, the International Court of Justice (ICJ) issued an Order in Ukraine v. Russian 
Federation (Allegations of Genocide under the Convention on the Prevention and Punishment of 
the Crime of Genocide). Ukraine initiated these proceedings by requesting an ICJ declaration that 
Russia’s claims—of Ukraine committing genocide in its Luhansk and Donetsk oblasts—were false 
and that Russia’s use of force to stop this alleged genocide is unlawful. In response, Russia counter-
claimed that Ukraine had committed acts in breach of the 1948 Genocide Convention, invoking its 
State responsibility. 

By eleven votes to four, the Order found Russia’s eight counter-claims against Ukraine under the 
Genocide Convention admissible and extended the proceedings through 2027. In doing so, the 
Court granted Russia a major procedural win that reverses the very purpose for which Ukraine 
initially turned to the Court in February 2022: to rebut Russia’s false genocide allegations used to 
justify its war of aggression, order Russia to halt its invasion, and pay reparations for the harm it 
caused. The December 2025 Order follows the Court’s deeply flawed 2024 Preliminary Objections 
Judgment, which found that the Court had no jurisdiction to entertain Ukraine’s claims that Russia’s 
use of force in Ukraine violated the Genocide Convention, thus confining Ukraine’s case to a narrow, 
declaratory request concerning the falsitude of Russia’s genocide claims only.

This Memorandum provides a critical assessment of the December 2025 Order and concludes 
that it reflects serious shortcomings in the Court’s interpretation of Article 80 of the Rules of Court 
governing the admissibility of counter-claims. Adopting a predominantly formalistic approach, the 
Court found a “direct connection” between Ukraine’s residual and purely declaratory request for 
clarification of its compliance with the Genocide Convention and Russia’s expansive counter-claims 
seeking determinations of State responsibility and reparations—despite their fundamentally 
different legal nature and procedural functions. 

By admitting Russia’s counter-claims, the December 2025 Order marks the first instance in ICJ’s 
jurisprudence where an Applicant (Ukraine) simultaneously (i) seeks a declaration of compliance 
with the Genocide Convention to counter-balance the Respondent’s (Russia’s) false accusation of 
genocide as a pretext for aggressive war while (ii)  defending against the Respondent’s multiple 
claims of full State responsibility under the Genocide Convention.

This procedural trajectory is detrimental not only to the Court’s ability to deliver justice in Ukraine 
v. Russia, but to the international legal system more broadly. The Order signals that even where 
an applicant is confined to a residual declaratory posture, counter-claims may be used to delay 
proceedings, invert procedural roles, erode equality of arms, and alter the nature of the dispute. 
By declining to exercise its discretion to refuse Russia’s counter-claims, the Court inadvertently 
invites such abuse, weakening its authority at a moment when Russia openly defies the Court’s own 
provisional measures and undermines other international accountability mechanisms (including 
the UN Security Council, the International Criminal Court, and the European Court of Human Rights).

More fundamentally, the Order threatens the protective function of the Genocide Convention. If 
victim States face years of counter-litigation simply for seeking judicial clarification, recourse to 
the Court may become a liability rather than a safeguard. The procedural model endorsed here 
enables bad-faith actors like Russia to weaponise the Genocide Convention for political and military 

https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-00-en.pdf
https://www.icj-cij.org/case/182
https://www.icj-cij.org/case/182
https://www.icj-cij.org/rules
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ends. Against this backdrop, the Order is not merely overly formalistic but institutionally reckless: it 
permits Russia and other potential bad-faith actors to expand the scope and prolong proceedings 
in a manner that predictably and asymmetrically burdens the applicant—precisely the outcome 
Article 80 was meant to prevent.

The damage, however, is not irreparable. As the Court’s own jurisprudence makes clear, a finding 
that counter-claims are admissible as such under Article 80 does not exhaust questions of 
jurisdiction or admissibility, nor does it prejudge issues to be addressed at the merits stage. Ukraine, 
therefore, retains the ability to actively contest the scope, jurisdictional basis, and character of 
Russia’s counter-claims during the merits phase. In parallel, interventions by third-party States 
that have already taken an active role in Ukraine v. Russia, and others concerned with the integrity 
and protective purpose of the Genocide Convention, may lend weight to arguments concerning 
the inadmissibility of Russia’s counter-claims and help resist the normalization of abusive counter-
litigation. By reasserting the strictly incidental nature of counter-claims, curbing procedural abuse 
through judicial discretion, and restoring genuine equality of arms through active party engagement 
and due consideration of State intervention, the Court can still mitigate the impacts of its Order 
and reaffirm its role as a guardian of international law.

1. Development of the Case prior to the 
December 2025 Order

On 26 February 2022, two days into Russia’s full-scale invasion, Ukraine applied to institute 
proceedings at the ICJ against the Russian Federation concerning a dispute on interpretation, 
application, and fulfilment of the Genocide Convention. Together with the application, Ukraine 
submitted a request for the indication of provisional measures, including that the Russian Federation 
suspend its military operation. The Court granted Ukraine’s request on 16 March 2022 and issued 
an order to Russia to suspend its military operations, which Russia has defied ever since (¶23).

According to Ukraine’s application, Russia falsely alleged that Ukraine committed genocide in the 
Luhansk and Donetsk oblasts (Donbas region) as a pretext to launch its ‘special military operation’ 
(an act of aggression per UN resolutions) and to recognise the independence of these two regions. 
Ukraine contended that such misuse of the Genocide Convention violated its provisions and 
triggered State responsibility. In its subsequent Memorial submitted to the Court in July 2022, 
Ukraine requested that the Court (among others):

b.	 Adjudge and declare that there is no credible evidence that Ukraine is responsible 
for committing genocide in violation of the Genocide Convention in the Donetsk and 
Luhansk oblasts of Ukraine.

c.	 Adjudge and declare that the Russian Federation’s use of force in and against Ukraine 
beginning on 24 February 2022 violates Articles I and IV of the Genocide Convention.

d.	 Adjudge and declare that the Russian Federation’s recognition of the independence of 
the so-called ‘Donetsk People’s Republic’ and ‘Luhansk People’s Republic’ on 21 February 
2022 violates Articles I and IV of the Genocide Convention.

On 3 October 2022, the Russian Federation raised preliminary objections to the jurisdiction of the 
Court and the admissibility of Ukraine’s application. The Court responded to these objections in its 

https://www.icj-cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220227-WRI-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220316-ord-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://docs.un.org/en/A/RES/ES-11/1
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220701-wri-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20221003-wri-01-00-en.pdf
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2 February 2024 Preliminary Objections Judgment. Importantly, the Court delineated Ukraine’s claim 
(b) from claims (c) and (d), as two different aspects of the dispute and examined their admissibility 
separately (¶53). The Court found the first aspect (b) of the dispute (the absence of credible 
evidence of Ukraine committing genocide in the Donbas region) admissible. For the second aspect, 
contained in claims (b) and (d) (Russia’s violation of the Genocide Convention, and its misuse of 
the Genocide Convention as a pretext to invade Ukraine and recognize independence of two 
breakaway ‘republics’ in the Donbas region), the Court accepted Russia’s arguments, and found 
Ukraine’s requests inadmissible. Specifically, the Court found that Russia’s invasion could not itself 
constitute a potential breach of Arts. I and IV of the Convention; if anything, it would constitute a 
violation of the relevant rules of international law applicable to the recognition of States and the 
use of force—matters which the Court did not have jurisdiction to entertain in that case (¶131-147).

Following the Preliminary Objections Judgment, Russia responded to the first aspect of Ukraine’s 
claim (request for declaratory judgment) by submitting eight counter-claims alleging that Ukraine 
violated eight groups of obligations under the Genocide Convention (¶21,29), including: committing, 
attempting, conspiring, and inciting genocide; complicity in genocide; failure to prevent genocide; 
failure to investigate and punish perpetrators; and failure to enact implementing legislation (Articles  
I, III(a)–(e), IV, V, and VI of the Genocide Convention).

2. The December 2025 Order
In its Order of 5 December 2025, the ICJ, by eleven votes to four, held that the counter-claims submitted 
by the Russian Federation are admissible (Order, ¶68(A)). 

According to the December Order, the admissibility of Russia’s counter-claims is governed by Article 
80(1) of the Rules of Court, which requires counter-claims to both fall within the Court’s jurisdiction 
and be “directly connected with the subject-matter of the claim of the other party” (¶¶27–28). As to 
the jurisdiction requirement, the Court found that Article IX of the Genocide Convention conferred 
it the competence to entertain Russia’s counter-claims (¶¶31–36). The decisive issue was, therefore, 
the second requirement—whether Russia’s counter-claims were directly connected, in fact and in 
law, to Ukraine’s residual, declaratory claim.

Addressing the “subject-matter” of Ukraine’s claim, the Court recalled its February 2024 Preliminary 
Objections Judgment and reaffirmed its jurisdiction to adjudicate Ukraine’s submission seeking a 
declaration that “there is no credible evidence that Ukraine is responsible for committing genocide”. 
It emphasized that such a declaratory judgment would clarify the Parties’ rights and obligations 
under the Convention, particularly whether Ukraine acted in accordance with Article I. On that basis, 
the Court defined the subject-matter of Ukraine’s claim as encompassing “the question whether 
acts of genocide within the meaning of Article II attributable to Ukraine have been committed in 
the Donbas region, in violation of its obligations under the Genocide Convention” (¶¶48–49).

Applying this characterization, the Court found a direct connection in fact between Ukraine’s claim 
and Russia’s counter-claims. It observed that both Parties’ claims concern the same geographical 
area (¶51), are sufficiently connected in time and form part of a continuing factual complex (¶¶52–
53), and relate to alleged facts “of the same nature,” namely Ukraine’s treatment of certain groups 
in Donbas and whether that conduct gave rise to violations of the Genocide Convention (¶54).

https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-00-en.pdf
https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/182/182-20251205-ord-01-00-en.pdf
https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/182/182-20251205-ord-01-00-en.pdf
https://www.icj-cij.org/rules
https://www.icj-cij.org/rules
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The Court also found a direct connection in law. It stressed that both Parties rely on the same 
instrument—the Genocide Convention—as the basis of jurisdiction and the legal foundation of 
their claims on the merits. It further concluded that Ukraine and Russia pursue “the same legal 
aim,” namely, determining whether Ukraine is responsible for violating its obligations under 
the Convention. In the Court’s view, the difference between Ukraine’s request for a declaratory 
judgment of non-responsibility and Russia’s invocation of Ukraine’s international State 
responsibility for violations of specific Convention provisions, “does not alter this conclusion” 
(¶¶56–59).

3. Critical Evaluation of the December 
2025 Order 

Read alongside the accompanying dissenting and separate opinions and declarations (discussed 
below), the Order reflects an overly formalistic approach to admissibility—one that does not 
critically engage with the function that counter-claims are meant to serve within the Court’s 
procedure. This matters because Article 80 is the provision through which the Court is expected to 
manage the procedural implications of counter-claims. The adequacy of the Court’s engagement 
with that function warrants closer examination.

Measured against the language of Article 80, the Court’s own practice, and the procedural history 
of the case, the Order risks inverting the Article 80 counter-claim mechanism—encouraging rather 
than guarding against abuse by a Respondent, in direct contravention to the object and purpose of 
the ICJ Statute. 

According to ICJ case law, counter-claims must remain “linked to the principal claim, in so far as, 
formulated as a ‘counter’ claim, it reacts to [that principal claim]” rather than “widen[s] the original 
subject-matter of the dispute by pursuing objectives other than the mere dismissal of the [principal] 
claim” (Bosnian Genocide, ¶27). In Ukraine v. Russian Federation, the Court failed to meaningfully 
examine the true nature of Russia’s counter-claims, which may have some superficial linkage to 
Ukraine’s principal claim, but in reality substantially widen the dispute.

The central shortcoming of the Order is that it applies Article 80 to the case as it was before the 
Preliminary Objections Judgment. At that time, Ukraine had two (potentially admissible) claims 
against Russia: one seeking a finding that Russia had breached the Genocide Convention; another 
seeking declaratory judgment that Ukraine had not breached the Genocide Convention. The 
Order ignores the fact that in the Preliminary Objections Judgment, the Court reconstructed the 
proceedings by severing Ukraine’s claims and leaving only its narrow request for declaratory 
judgment. Admitting counter-claims in circumstances where the Applicant is procedurally unable to 
introduce corresponding claims of its own produces a glaring asymmetry in Ukraine’s and Russia’s 
positions. 

As Judge Cleveland aptly states, although Russia’s counter-claims may superficially appear to satisfy 
Article 80 (¶11), in fact, they “massively broaden and transform the subject of the dispute and the 
nature of the case” (¶12). Ukraine’s residual claim is framed negatively and seeks only a declaration 
of non-responsibility under the Convention (¶13). Even if credible evidence of responsibility 
existed, the Court could not make a finding of responsibility without violating the non ultra petita 

https://api.icj-cij.org/sites/default/files/case-related/91/091-19971217-ORD-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
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principle [*an adjudicative body may not decide on issues other than those that are submitted 
to it] (¶¶13–14). Russia’s counter-claims, by contrast, are affirmative claims of violations, seeking 
findings of Ukraine’s international responsibility and requiring conclusive proof, including special 
intent to commit genocide1 (¶15), across eight alleged breaches of Articles I, III, IV, V, and VI (¶16). 
Judge Gómez Robledo (¶¶4,7) and Judge Daudet (¶¶14,15) underscore the same concern. Ultimately, 
as Judges Abraham (¶9) and Daudet (¶¶14, 17, 19) explain, Russia’s approach, accepted by the Court, 
merges counter-claims and the defence on the merits, collapsing distinct procedural categories in 
departure from the Court’s jurisprudence and its own Preliminary Objections Judgment. 

Relatedly, the Order does not meaningfully delimit the boundary between Russia’s counter-claims 
and the defence on the merits. Specifically, Judge Abraham notes that Russia’s counter-claims 
resemble a defence on the merits rather than counter-claims properly so called (¶9). Judge Daudet 
concludes that the legal purposes pursued by Russia have nothing in common with those pursued 
by Ukraine, such that the counter-claims merge with—or collide with—the defence on the merits, 
in departure from the Court’s jurisprudence (¶¶14, 17, 19) and its own Preliminary Objections 
Judgement in the case.

In its Preliminary Objections Judgment, the Court recognized that Ukraine’s residual claim is a request 
for a declaratory judgment: “A declaratory judgment on whether there exists credible evidence that 
Ukraine is responsible for committing genocide in violation of its obligations under the Convention 
would have the effect of clarifying whether the Applicant acted in accordance with its obligations 
under Article I of the Convention” (¶¶78–79, 93). The Court equally emphasized what that claim 
is not: “By such a request, Ukraine does not seek to invoke the international responsibility of the 
Russian Federation for an internationally wrongful act attributable to that State; it seeks a judicial 
finding that it has itself not committed the wrongful acts that the Russian Federation has, falsely in 
Ukraine’s view, imputed to it in public statements” (¶54). 

Crucially, the Court insisted that the responsibility-based aspect of Ukraine’s case was “fundamentally 
different in nature” from the declaratory aspect, because in the former, Ukraine sought to “invoke 
the international responsibility of the Russian Federation” for misusing the Convention as a 
pretext for military invasions, and the claims for reparation were “part of that second aspect” 
(¶56). Those responsibility-based submissions (initial submissions) were removed by the Court, 
asserting jurisdiction only over the declaratory one (residual submission). This distinction is in line 
with a basic divide in the Court’s practice: declaratory judgments clarify the legal position of the 
parties; responsibility determinations engage State responsibility, coercive consequences, and 
reparation obligations. In case law and academic writings, a declaration has been described as a 
jurisdictional decision interpreting a point of law “independently of the concrete consequences of 
that interpretation in the circumstances of a particular case” (H. Lauterpacht, 250–252; Nuclear Tests 
¶21). Unlike an ‘executory judgment’, a declaration does not require the parties to do anything 
after judgment and does not provide material relief. It “merely specifies the legal relationship of the 
parties, and goes no further” (Couvreur, 106). For that reason, declaratory judgments were removed 
from the International Law Commission’s (ILC) catalogue of satisfaction in Article 37 during the 
Commission’s work on State responsibility (McIntyre, 182).

1	 Special intent or dolus specialis as the defining element of genocide entails the intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, as such. See ICTR, Prosecutor v. Akayesu, Trial Judgment (1998); William A. 
Schabas, Genocide in International Law (2nd ed., Cambridge UP, 2009), ch. 5, pp 217-218.

https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-03-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-02-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-02-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-00-en.pdf
https://books.google.be/books/about/The_Development_of_International_Law_by.html?id=hrBp85NknioC&redir_esc=y
https://www.icj-cij.org/sites/default/files/case-related/58/058-19741220-JUD-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/58/058-19741220-JUD-01-00-EN.pdf
https://books.google.be/books/about/The_International_Court_of_Justice.html?id=JUVqtrXjD7cC&redir_esc=y
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/abs/declaratory-judgment-in-recent-jurisprudence-of-the-icj-conflicting-approaches-to-state-responsibility/45DE548E4EF181E9BA56A4DABB27A094
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Ukraine’s residual submission fits squarely within this logic: asking only for the Court’s declaration 
that there is “no credible evidence” that Ukraine bears State responsibility for the commission of 
genocide. Russia’s counter-claims do not operate as “reactions” to Ukraine’s declaratory request. 
Rather, they reintroduce what the Court removed from Ukraine’s initial submission: an action 
aimed at establishing State responsibility, now against the Applicant. Russia’s eight counter-claims 
allege multiple violations of the Convention and seek determinations that Ukraine is internationally 
responsible, including reparations. This is not a matter of degree (“broader” or “narrower” than the 
principal claim); it is a matter of type. 

In other words, there is a stark inconsistency in the Court’s reasoning. It cannot, on the one hand, 
find (¶56) that Ukraine’s responsibility-based claim was “fundamentally different in nature” from its 
declaratory claim, but, on the other, find (¶51-59) that Russia’s responsibility-based claim is “directly 
connected” to Ukraine’s declaratory claim. Either the two types of claim are “fundamentally 
different”, or they are “directly connected”, but they cannot be both.

Counter-claims seeking determinations of State responsibility pursue a different remedial logic 
than those seeking declaratory judgments. Russia’s counter-claims thus lack direct connection to 
Ukraine’s original claim, and should have been held inadmissible according to Article 80(1). 

Finally, the Order fails to meaningfully engage with the Court’s discretionary powers when assessing 
the admissibility of counter-claims. The Order only invokes the “sound administration of justice” 
and “procedural economy” to justify admission of Russia’s counter-claims (¶62). It avoids the 
question of discretion to decline counter-claims even when the Court’s Article 80(1) admissibility 
conditions are formally met (which they are not). In a case already marked by significant procedural 
delay, this omission is consequential. Article 80 is meant to shield proceedings from bad-faith or 
distortive counter-claims and safeguard the orderly administration of justice. The Court’s cursory 
treatment of discretion undermines that function. The Order adopts a formalistic approach: that 
once a direct connection is identified, the Court considers itself procedurally compelled to admit 
counter-claims—even where they exceed the original claim and fundamentally alter the nature of 
the dispute. In this regard, the dissenting opinions are instructive.

Judge Gómez Robledo notes that the Court is “not obliged” to adopt the formalistic approach of 
entertaining a counter-claim that meets   Article 80’s conditions. As he explains, the construction 
“may” in Article 80(1) (The Court may entertain a counter-claim) provides latitude to refuse 
examination in certain circumstances (¶9), including where it may unreasonably delay the timely 
resolution of the applicant’s claims (¶¶10–11). Judge Cleveland does not consider it necessary to 
rely on discretion because the counter-claims “so transform the subject of the dispute as to place 
them beyond the boundaries of an acceptable counter-claim.” (¶31) She nonetheless states that 
even if the counter-claims did satisfy Art 80(1), “the transformation of the nature of the case, and 
the resulting burdens on the Parties and the Court” would “constitute a basis for exercising such 
discretion” (¶32). 

https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-00-en.pdf
https://icj-web.leman.un-icc.cloud/sites/default/files/case-related/182/182-20251205-ord-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-03-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
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Judge Daudet similarly regrets that the Court did not consider whether it could exercise “discretionary 
power” in these “exceptional circumstances” (¶¶21–22).2 

Despite these exceptional circumstances, the Court decided not to exercise its discretion. Instead, 
it admitted expansive counter-claims, for which the examination is now postponed until the end 
of 2027, significantly expanding the case and causing what Judge Daudet calls an “undue delay [...] 
contrary to the essential requirement of the sound administration of justice (¶¶22-23) and Judge 
Cleveland characterises as a decision contrary to procedural economy that “raises serious questions 
of judicial propriety.” (¶34).3 

This situation is made even more “exceptional” given Russia’s open defiance of the Court’s 2022 
provisional measures ordering it to halt its so-called “special military operation” and escalating 
Russian atrocities in Ukraine, characterized ever more often as genocide against the Ukrainian 
people. In this case, arising in the shadow of Russia’s ongoing war of aggression against Ukraine 
and its documented instrumentalization of legal narratives as a form of hybrid warfare (see e.g., ​​
Pelliconi, Janik, Krisch, Milanovic), the Court’s approach carries consequences well beyond docket 
management. 

4. Broader Context: Anticipated 
Systemic Implications for 
International Justice and Security

By severing Ukraine’s core claim that Russia breached the Genocide Convention, and then admitting 
Russia’s similar counter-claims, the Court risks compromising its own procedure, the integrity of the 
Genocide Convention and its protective and preventative purpose, as well as the broader role of 
international adjudication in situations of armed conflict and mass atrocities.

2	 This is not the first time the issue of discretion in cases of parties’ potential abuse of procedure came into question. 
In previous ICJ cases, judges have underscored that the Court retains discretion to refuse counter-claims where their 
admission would undermine the sound administration of justice. In Bosnia v. Serbia, Judge ad hoc Lauterpacht stressed 
that Article 80 is judge-made law and must be applied flexibly and reasonably in light of the circumstances of each case, 
noting that the Court is not only free but obliged to exercise discretion when warranted (¶18). Vice-President Weeramantry 
further emphasized that this discretion is especially critical where counter-claims risk stalling adjudication of the 
applicant’s claims and producing “damaging effects upon the due administration of international justice” (pp. 294–95). 
Similarly, in Nicaragua v. Colombia, a Joint Opinion of five judges clarified that even if formal Article 80(1) requirements 
are met, the Court may, in exceptional situations, decline to entertain counter-claims that do not serve the proper and 
effective administration of justice, instead leaving the respondent to pursue a separate application (¶4).

3	 This is not the first time the issue of discretion in cases of parties’ potential abuse of procedure came into question. 
In previous ICJ cases, judges have underscored that the Court retains discretion to refuse counter-claims where their 
admission would undermine the sound administration of justice. In Bosnia v. Serbia, Judge ad hoc Lauterpacht stressed 
that Article 80 is judge-made law and must be applied flexibly and reasonably in light of the circumstances of each case, 
noting that the Court is not only free but obliged to exercise discretion when warranted (¶18). Vice-President Weeramantry 
further emphasized that this discretion is especially critical where counter-claims risk stalling adjudication of the 
applicant’s claims and producing “damaging effects upon the due administration of international justice” (pp. 294–95). 
Similarly, in Nicaragua v. Colombia, a Joint Opinion of five judges clarified that even if formal Article 80(1) requirements 
are met, the Court may, in exceptional situations, decline to entertain counter-claims that do not serve the proper and 
effective administration of justice, instead leaving the respondent to pursue a separate application (¶4).

https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://icj-cij.org/node/206020
https://icj-cij.org/node/206020
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-07-fr.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/182/182-20251205-ord-01-04-en.pdf
https://www.kyivpost.com/post/66184
https://link.springer.com/article/10.1007/s40802-024-00260-w
https://link.springer.com/article/10.1007/s40802-024-00260-w
https://www.ejiltalk.org/putins-war-against-ukraine-mocking-international-law/
https://www.ejiltalk.org/after-hegemony-the-law-on-the-use-of-force-and-the-ukraine-crisis/
https://www.ejiltalk.org/what-is-russias-legal-justification-for-using-force-against-ukraine/
https://www.ejiltalk.org/the-empire-strikes-back-russias-procedural-offensive-before-international-courts-and-tribunals/
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Consequences for the ICJ, human rights, and the international justice system: The procedural 
trajectory of this case risks normalizing the abusive use of the Genocide Convention and the 
counter-claims mechanism by bad-faith actors like Russia. Ukraine’s effort to rebut Russia’s 
pretextual genocide allegations has been procedurally transformed into a state-responsibility case 
brought by the aggressor against the victim, effectively endorsing the misuse of counter-claims 
to delay proceedings, invert the burden of proof, and erode equality of arms. By failing to bar the 
instrumentalization of the Genocide Convention as a pretext for aggressive war, the Court risks 
undermining its authority as an effective dispute-resolution mechanism at a moment when Russia 
has withdrawn from regional human-rights systems and openly disparaged international criminal 
law, further shrinking the spaces in which international law can be enforced. 

The Order also threatens the protective function of the Genocide Convention as a safeguard 
against atrocity crimes: by exposing victim States to expansive counter-litigation and prolonged 
proceedings simply for seeking judicial clarification or protection, it may deter recourse to the 
Court. In doing so, it creates legal space for future aggressors to weaponize genocide litigation for 
strategic and political ends—a consequence that risks extending beyond this case to other genocide 
proceedings on the Court’s docket.

Consequences for regional and global security: When international judicial proceedings are 
perceived as susceptible to procedural manipulation, law itself becomes a force multiplier for 
aggression narratives and a tool of hybrid warfare. As a result, the trajectory of Ukraine v. 
Russia carries significant security implications, especially given the current geopolitical context 
of increased aggressive action by other States. At this inflection point in history, where the 
post-WWII rules-based international order is, at best, under threat or, at worst, completely 
over, the ICJ’s duty as an international accountability mechanism is more critical than ever 
before. As global hegemons continue to widely disregard international law, this Order will only 
add to the harmful ripple effects of the degradation of the rule of law. 

Unsurprisingly, Moscow has embraced the Court’s Order. In a rare positive statement about an 
international justice mechanism, the Russian Ministry of Foreign Affairs praised the Order, which 
it characterized as “a logical development following Ukraine’s futile attempts to hold Russia 
accountable”. The Ministry also stated that, “The West’s hopes of wielding ‘legal weaponry’ 
against Russia have once again been dashed”, and urged the Court to “demonstrate balance and 
impartiality in its future judgments.” The contrast is telling. Russia applauds the ICJ when a ruling 
serves its narrative, even as it continues to ignore the Court’s order to halt its invasion of Ukraine. 
Russia is instrumentalizing procedural outcomes into propaganda to legitimize aggression and 
undermine accountability. The Court’s Order unwittingly reinforces escalation on the ground in 
Ukraine, as legal uncertainty and delay erode trust in international adjudication and embolden 
Russia’s continued violations of international law.

Russia’s reliance on the language of international law functions as a structural feature of its imperial 
identity. By invoking international law, Russia seeks to recast itself as a victim while simultaneously 
asserting authority over—and waging war against—what it unlawfully treats as its own, including 
Ukraine. 

https://www.coe.int/en/web/portal/-/russia-ceases-to-be-party-to-the-european-convention-on-human-rights
https://academic.oup.com/jicj/advance-article-abstract/doi/10.1093/jicj/mqaf050/8375468?redirectedFrom=fulltext
https://www.icj-cij.org/pending-cases?utm_source=chatgpt.com
https://www.icj-cij.org/pending-cases?utm_source=chatgpt.com
https://mid.ru/en/foreign_policy/news/2063754/
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5. Conclusion and Potential Way 
Forward in Ukraine v. Russia

By applying Article 80 in a predominantly formalistic manner, the Court’s December 2025 Order 
inadvertently validated Russia’s misuse of genocide allegations as a jus ad bellum narrative tool. 
Whether such misuse of international law is further normalized will depend on how the Court 
approaches the subsequent stages of the proceedings—and on the extent to which Ukraine and 
intervening States continue to contest the counter-claims through sustained legal challenges and 
engagement with the full factual and legal record.

The damage can still be mitigated. The Court retains important tools—both at the merits stage 
and through a more context-sensitive application of Article 80—to prevent further distortion of 
the proceedings. As the Court’s own practice confirms, a finding that counter-claims are admissible 
“as such” under Article 80 does not exhaust questions of jurisdiction and admissibility, nor does it 
prejudge issues that may be raised at the merits stage (see Oil Platforms Case Judgment, ¶103, 105; 
Armed Activities Case Judgment, ¶273, 332-333). 

Ukraine, therefore, remains entitled to contest the scope, jurisdictional basis, and admissibility of 
Russia’s counter-claims during the merits phase, including where they exceed the incidental function 
of counter-claims or introduce claims that could only properly be brought through a separate 
application. In parallel, interventions by third-party States—particularly those with a demonstrated 
interest in Ukraine v. Russia and the integrity and protective purpose of the Genocide Convention 
generally—can lend weight to arguments concerning the inadmissibility of Russia’s counter-claims, 
help resist the normalization of abusive counter-litigation, and reinforce the Convention’s object 
and purpose. By reasserting the strictly incidental nature of counter-claims, exercising discretion 
to curb abusive litigation tactics, and restoring genuine equality of arms through active party 
engagement and principled State interventions, the Court can still reaffirm its role as a guardian of 
international law.

https://www.icj-cij.org/sites/default/files/case-related/90/090-20031106-JUD-01-00-EN.pdf
https://www.icj-cij.org/sites/default/files/case-related/116/116-20051219-JUD-01-00-EN.pdf
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